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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 15th day of January, 1992

BARRY LAMBERT HARRI S,
Acting Adm ni strator,
Federal Aviation Adm nistration,
Conpl ai nant,
SE-10125
V.
EDWARD W MNAYER

Respondent .

CPI Nl ON AND ORDER

Both the Adm nistrator and the respondent tinely filed
Notices of Appeal fromthe initial decision of Admnistrative
Law Judge Joyce Capps, issued orally at the conclusion of an
evidentiary hearing held on Cctober 4, 1989." The
Adm ni strator then tinely filed an appeal brief on Novenber

24, 1989.° Respondent, on Novenmber 29, 1989, requested an

'An excerpt fromthe transcript containing the initial decision
i s attached.

*The 50th day following the date of the law judge's initia
decision fell on a holiday. Therefore, it was permssible for the
brief to be filed on the following day. See 49 CF.R § 821.10.
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extension of tinme to file an appeal brief and, in fact, filed
hi s appeal brief on that date. However, the Board, through
its General Counsel, denied the notion to file a | ate appeal,
as the appeal did not denonstrate good cause for respondent's
failure to act within the prescribed tinme period.’
Therefore, the appeal filed by the respondent in this
proceeding wll be dism ssed because it was not perfected by
the filing of a tinely appeal brief, as required by §
821.48(a) of the Board's Rules of Practice, 49 CF. R Part
821," and in this opinion we will only address the issue
raised in the Adm nistrator's appeal.

The law judge affirmed the Adm nistrator's allegation
t hat respondent violated 88 91.87(b), 91.87(h), and 91.125 of
the Federal Aviation Regulations ("FAR " 14 C F. R Part 91)
when, on Decenber 19, 1988, respondent acted as pilot in
command of an aircraft that he | anded w t hout obtaining the

necessary clearance fromair traffic control.® The |aw

*The reason cited by respondent for his failure to timely file
an appeal brief was "law office failure" and a msplaced client
file.

“§ 821.48 Briefs and oral argunent.

(a) Appeal briefs. Each appeal nust be perfected wthin 50
days after an oral initial decision has been rendered, or 30 days
after service of a witten initial decision, by filing wth the
Board and serving on the other party a brief in support of the
appeal . Appeals may be dismssed by the Board on its own
initiative or on notion of the other party, in cases where a party
who has filed a notice of appeal fails to perfect his appeal by
filing a tinely brief."
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j udge neverthel ess reduced respondent's sanction froma
suspension period of 30 to 20 days. The Adm ni strator
appeal ed the reduction in sanction.?®

After consideration of the Admnistrator's brief and the
entire record, it is the Board's determination that safety in
air commerce or air transportation and the public interest
require affirmation of the Admnistrator's order inits

entirety.

*The sections of the FAR pertinent to this case state:

"91.87 peration at airports with operating control towers.
* * *

(b) Comunications with control towers operated by the United
States. No person may, within an airport traffic area, operate an
aircraft to, from or on an airport having a control tower operated
by the United States unless two-way radio comunications are
mai nt ai ned between that aircraft and the control tower. However
if the aircraft radio fails in flight, the pilot in comand may
operate that aircraft and land if weather conditions are at or
above basic VFR weat her m ni nuns, visual contact with the tower is
mai ntained, and a clearance to land is received. If the aircraft
radio fails while in flight under IFR the pilot must conply with §
91. 127.

* * *

(h) dearances required. No person nmay, at an airport with an
operating control tower, operate an aircraft on a runway or
taxiway, or take off or land an aircraft, unless an appropriate
clearance is received fromATC ..."

"91.125 | FR radi 0 communi cati ons.

The pilot in comrand of each aircraft operated under IFR in
control |l ed airspace shall have a continuous watch mai ntai ned on the
appropriate frequency and shall report by radio as soon as
possi bl e- -

(a) The time and altitude of passing each designated reporting
point, or the reporting points specified by ATC, except that while
the aircraft is under radar control, only the passing of those
reporting points specifically requested by ATC need be reported;

(b) Any unforecast weather conditions encountered; and

(c) Any other information relating to the safety of flight."

’Respondent did not file a reply to the Adninistrator's appea
brief.
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The order of suspension, which served as the conpl aint,
reads, in part, as follows:

" 1. You are the holder of Airline Transport Pil ot
Certificate No. 450635.

2. On July 10, 1988, at approximately 2005 | ocal tine,
you acted as pilot in conmmand of a Piper PA34 civil
regi stration N38339 owned by anot her, under
instrument flight rules (IFR), with a student, on a
flight which | anded at Si korsky Menorial Airport,
Bri dgeport, Connecticut.

3. At the tinme of said flight, Sikorsky Airport had an
operating control tower operated by the United
St at es.

4. I nci dent thereto, you operated your aircraft within
the Si korsky Airport traffic area w thout
mai nt ai ni ng two-way conmuni cations with [the]
control tower

5. On said flight, you operated under IFR in con-
trolled airspace without maintaining a continuous
wat ch on the appropriate radi o frequency.

6. Subsequently, you | anded your aircraft at Sikorsky
Airport without a clearance from ATC. "

Respondent testified that he filed an IFR flight plan
prior to the flight and that flight conditions were | FR when
he reached MIlumintersection (approximtely six mles from
the airport). He clainms that he tried several tinmes to
establish radio contact with the tower at Sikorsky Airport
but was unsuccessful. He contends that flight conditions
subsequent|ly becanme VFR, and since he could not contact ATC,
he decided to land the aircraft as soon as practicable. The
Adm ni strator maintains that respondent's actions were
unsafe, as there was another aircraft on the runway preparing

to take off. 1In addition, the Adm nistrator presented
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evi dence that two controllers issued red light-gun signals to
respondent instructing himnot to land the aircraft. Despite
t he warni ngs, respondent |anded the aircraft, whereupon he
contacted the control tower with a transm ssion that was
"l oud and clear."

Based on the evidence presented at the hearing, the | aw
judge found that the Adm nistrator established by a
preponderance of the evidence all the violations cited in the
suspension order. She determ ned that the respondent nust
have had a "lapse in alertness in that the approach clearance
was nmi sconstrued sonehow as being a |l anding clearance.” The
| aw judge found that 1) no request for a |anding clearance
appeared on the tape of radi o conmunications received by ATC
and none was given; and 2) two red light-gun signals were
issued in an effort to warn respondent not to | and.

The Adm ni strator contends that the | aw judge reduced
the sanction without offering a clear and conpelling reason

for doing so, as required by Adm nistrator v. Mizquiz, 2 NTSB

1474, 1477 (1975). He further bolsters his argument with
Adm nistrator v. Pearson, 3 NTSB 3837 (1981), where we found

t hat when the charges set forth in an order of suspension
have been proved, the Adm nistrator's "judgnent on the proper
term of suspension should be accepted, since it presunmably
rests on a determnation that a sanction of a specific
duration is warranted to vindicate the various enforcenent

interests the individual charges collectively inplicate."”



Id. at 3838.

In the instant case, the only explanation the | aw judge
gave for the reduction in sanction was that "Respondent uses
his certificate as his sole neans of livelihood.”" As we have
stated before, this is inadequate justification for reducing

t he sancti on. See e.q0., Admnistrator v. Throcknorton, NTSB

Order No. EA-3214 at 7-8 (1990).

ACCORDI NGLY, I T IS ORDERED THAT:

1. Respondent' s appeal is dism ssed,;

2. The initial decision is nodified to affirmthe
Adm ni strator's order; and

3. The 30-day suspension of respondent's Airline Transport
Pilot Certificate shall begin 30 days fromthe date of
service of this order.’

KOLSTAD, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART, and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

‘For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8§ 61.19(f).



